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ABSTRACT 

 

A contract is an enforceable promise between two or more parties, and when they agree to engage in the 

promise, they are consenting to create a contractual relationship. Therefore, there are legal theories in 

contract law that highlight contractual obligations from the drafting of the agreement until its execution. 

This article aims to provide an in-depth study of the laws governing contracts by exploring the legal 

theories and doctrines that govern contract law, particularly on understanding how these basic principles 

form contractual obligations and agreements. A doctrinal legal research is used to analyse the selected 

legal theories and doctrines, providing an understanding of each theory’s use in the context of contract 

law. This study reveals that these legal theories affect the formation, interpretation, and execution of an 

agreement. The analysis indicates that these theories have significant effects not only on the parties 

involved in the agreements, but also on society as a whole, by reinforcing the principles of fairness and 

autonomy in legal transactions. These findings have significant implications for understanding contract 

law, enabling individuals to better navigate and negotiate the complexities of legal agreements before 

the parties agree to execute the contract. It is hoped that this study will help strengthen the 

understanding of contract law. 
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INTRODUCTION 

 

A contract can be defined as an agreement that creates reciprocal legal obligations. In this context, the 

element of a free consent is important in rendering an enforceable contract, in which both parties must 

agree upon the same thing in the same sense (consensus ad idem). On top of that, the rights and 

obligations of the parties must be specified in the contract in a way that is not prejudicial to one another. 

According to Pheng and Detta (2014), a contract is a legally binding agreement between the parties. The 

purpose of a contract is to set the value of exchange, to establish the parties’ rights and legal obligations, 

to enable the parties to allocate the economic risks involved in the transaction in advance, and to prepare 

for what will happen if problems arise (Beatson et al., 2016). 

 

Concerning the phases of contract, Krishna et al. (2005) determined that a contract has three major 

phases, which are the drafting of contracts, negotiation of contracts, and execution of contracts as 

illustrated in Figure 1.  

 

Figure 1  

 

Three major phases of contract 

  

 
 

Source: Krishna et al. (2005) 

 

Contracts are established by individuals with other persons or businesses, as well as businesses with 

other businesses, for the purpose to sell or transfer property, provide and receive services, or to create 

other rights and obligations (Pheng & Detta, 2014). K. Ilobinso (2018) stated that the parties must enter 

into the contract with free consent. The fundamental principle in contract law is that parties with equal 

bargaining power should have the freedom to enter into contracts without external intervention on terms 

voluntarily agreed upon. 

 

Schwartz and Scott (2003) explained that contract law has neither a clear descriptive theory that 

explains what law is, nor a comprehensive normative theory that explains what law should be. Hence, it 

is important to identify and discuss the legal theories relevant to contract law because those theories 

provide a framework for problem-solving by legal philosophers who introduced and developed legal 

doctrines. Owing to the abovementioned gaps, this research aims to concentrate on the selected legal 

theories and doctrines, providing an understanding of each theory’s use in the context of contract law.  

 

This article discusses the following theories: freedom of contract, theory of contract formation and 

interpretation, doctrine of consideration, doctrine of good faith, principle of laissez-faire, utilitarianism 

theory, and reliance theory. According to these legal theories, the formation, interpretation, and 
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execution of an agreement have resulted in different approaches to contract law. The implications are 

not limited to the parties to the agreements, as it also promotes fairness and freedom in contractual 

relationships. 

 

 

METHODOLOGY 

 

This article has adopted doctrinal legal research and qualitative analysis. According to Vibhute and 

Aynalem (2009), legal research is a systematic study of a specific legal issue that aims to enhance the 

legal discipline and it involves the analysis of one or more elements of the law. Legal methodology is 

concerned with understanding the law and legal issues (Jovanovic, 2012). In addition, Vibhute and 

Aynalem (2009) explained that doctrinal research analyses the law and principles that govern it. 

Doctrinal research is qualitative because it does not engage with statistical data analysis (N. C. 

Abdullah, 2018). Furthermore, Chynoweth (2008) clarified that legal theory, jurisprudence, and legal 

philosophy are the concepts used to indicate doctrinal research. Hence, it entails exploratory research on 

how the doctrine or principle has been applied in real-world situations. Specifically, this article 

employed doctrinal legal research to analyse legal theories and doctrines relevant. Books, articles, 

journals, reports, electronic newspapers, and the internet are the secondary data sources used in the data 

collection process for this article. 

 

 

LITERATURE REVIEW 

 

A literature review revealed plenty of theories relating to contract law. In this regard, Schwartz and 

Scott (2003) argued that contract law lacks both a clear descriptive theory and a comprehensive 

normative theory, creating a significant theoretical gap. A descriptive theory explains what the law is, 

and how legal principles and rules operate in practice. On the other hand, a normative theory describes 

what the law should be in outlining ideal principles that guide the creation, interpretation, and 

enforcement of laws in ways that promote fairness, justice, or efficiency. The absence of these theories 

leads to inconsistencies in legal interpretation and application. A clear descriptive theory is required, 

especially for understanding how contract law works in practice.  

 

According to Schwenzer and Marti Whitebread (2015), despite the theory of contractual freedom has 

been broadly accepted in commercial practice, its execution differs concerning principles and 

limitations which results in imbalances in how contracts are regulated and enforced. These limitations 

may include regulations on unfair terms or laws that protect consumers. As a result, the scope of 

contractual freedom is not consistent, and the extent of allowed negotiation greatly depends on 

jurisdiction and situation, resulting in major changes in the practical application of this principle. To 

address the imbalance in contract, Abdullah and Shaik Ahmad Yusoff (2018) argued that traders and 

businesses should prioritise corporate honesty and transparency when dealing with consumers. By 

maintaining a fair approach in drafting contracts and being transparent about the terms, businesses can 

help create a more balanced and equitable market. 

 

According to Giancaspro (2019), contract terms must be presented clearly and mutually understood by 

both contracting parties before any agreement is finalised. This means that each party must be fully 

aware of the obligations, rights, and responsibilities stipulated within the contract. The contract must 

also be supported by legal consideration as it is a vital element for a contract to be binding and 

enforceable.  
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According to Rosenfeld (1985), utilitarianism does not provide a sufficient basis to justify the freedom 

of contract or to ensure that the terms of a contract are inherently fair. On the other hand, Boldeman 

(2007) suggested that utilitarianism enhances the moral understanding of the relationship between 

contracting parties, as it stresses the importance of achieving the best possible outcomes for the greatest 

number of people. 

 

 

FREEDOM OF CONTRACT 

 

Before the era of contractual freedom, parties to a contract often had much less power over the 

formation of their contractual obligations, as the concept of a binding promise was the opposite of what 

it eventually was under contractual freedom. The philosophy of contractual freedom transforms each 

individual as absolutely independent, and free from any obligation to any other person. The contract 

depends on the free will of the contracting parties, not only for its formation but also for the 

interpretation and validity of the terms of the contract (Rosenfeld, 1985). 

 

According to Boldeman (2007), the theory of contractual freedom is essential to the conceptual 

framework of economic operations. A contract on the other hand is described as “an economic operation 

based on the objective or subjective balance of the exchanged values.” The economic analysis of the 

contract has resulted in a more realistic knowledge of the law in general, and the contract in particular 

(Fares et al., 2004).  

 

According to Hawthorne (2008), the backbone of the free market is freedom of contract, which has been 

the fundamental pillar in both civil and common law jurisdictions. Freedom of contract ensures that the 

parties to the contract have the right and power to create their own arrangements unless the government 

imposes limitations on public policy grounds (Ottinger, 2000). Freedom of contract implies the right of 

a contracting party to make any contract, to rely on its compliance, and to have the contract’s simple 

terms scrutinised for fairness. The fairness element of bargaining requires the court to uphold the issue 

of cause in the examination of freedom (“Economic Duress after the Demise of Free Will Theory: A 

Proposed Tort Analysis,” 1968). Therefore, contract freedom is formed based on the voluntary process 

of bargaining. Parties are thus free to rely on their decisions where they can determine what things are 

worth and take responsibility for future-oriented decisions.  

 

According to May Fong (2009), freedom of contract gives the parties the power to choose whether to 

engage in a contract or not, and it requires the parties to be bound by the contracts they voluntarily 

entered into. The purpose of the law to strengthen contract freedom is to ensure that legal and 

commercial institutions are set up in a way that supports a free and open market (Irakli, 2017). The 

transparency in a contract nowadays is very important. Hence, contract law categorised by contractual 

freedom is placed directly within the free market, while contract law categorised by consumer 

protection laws is often placed within a regulated, controlled, and social market economy (Hawthorne, 

2008). Schwenzer and Marti Whitebread (2015) explained that even though the theory of contract 

freedom was introduced in commercial practice, the principle and limitations differed significantly in its 

terms. This means that, while contractual freedom allows parties to freely negotiate the terms of their 

contracts, different legal systems place varying limits on this freedom in order to protect public policy 

and promote justice. 
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Consumerism emerged as an ideology in the 21st century and reacted as contrary to the concept of 

freedom of contract that required customers to take care of themselves. This fundamental concept has 

been abused by unscrupulous merchants who have used the manipulative technique of drafting contracts 

(F. Abdullah & Shaik Ahmad Yusoff, 2018). In many types of contracts, particularly in standard form 

contracts or online contracts, consumers often find themselves in a weaker bargaining position 

compared to businesses or service providers. As highlighted by Savirimuthu (2005), the realities of 

online contracts show that traditional contract doctrines are insufficient to address the power imbalances 

that frequently exist in these settings. Consumers often have little to no ability to negotiate the terms and 

must either accept or reject the pre-determined contract terms, which can lead to unfair outcomes. 

Therefore, to maintain a fair-trading atmosphere in the long term and protect consumers, it will be an 

admirable endeavour by traders to exercise corporate honesty and transparency in the area of the law, 

striking a balance between the benefits of business suppliers and customers to address market 

imperfections (F. Abdullah & Shaik Ahmad Yusoff, 2018).  

 

In the theory of freedom, a court will determine whether the transaction was voluntary, or the 

transaction was improperly influenced by external factors (Bridwellt, 2003). In certain cases, the 

principle of freedom of contract should be limited if it results in complex and challenging negotiations. 

The theory of bargaining and the freedom of contracts concern the circumstances in which the parties 

agree on the terms of the contract on a commercial market (Golecki, 2003). If duties are forced on 

themselves, a principle of fairness itself will limit one’s freedom severely. Contract law requires the 

exercise of contractual freedom in compliance with the principle of contractual justice (Rodl, 2013). 

The introduction of consumer legislation is the main reaction to the unfair result of the unlimited 

freedom to the contract used to ensure that weaker parties are protected (Hawthorne, 2008). 

 

 

THEORY OF CONTRACT FORMATION AND INTERPRETATION 

 

The interpretation of a contract is an indication of the parties’ mutual intention (Ottinger, 2000). This 

theory aims to make the economy evolve and the market prices are not standardised. However, the 

terms of the contract agreed by the parties shall be read literally, understood, and well interpreted. 

Schwartz and Scott (2010) explained that there are some issues in contract interpretation such as the 

challenge for parties and courts to obtain accurate interpretations; the parties to commercial contracts 

have preferences over the rules used by the courts to interpret their agreements; whether the contract 

term is unclear and written in the standard language; and how the commercial parties usually prefer 

judicial interpretations on a restricted basis of proof.  

 

The use of unfair contract terms without limitation creates a significant imbalance in rights and 

obligations between the parties. Unfair contract terms are a contract that lacks protection for the weaker 

party and causes detriment to one party in a contract. The unfair terms are normally found in a standard 

form of contract prepared by one person called the dominant party without allowing any negotiation 

with the other party. Perillo (2000) explained that the legislation is concerned with the issues of business 

risk and its implications. Therefore, when unfair contract terms are used by a dominant party, for 

example a business organisation and a weaker party agree to a contract, the formation of a contract is 

not exercised in freedom of contract. However if the dominant party has interpreted the terms in a 

contract to the weaker party and both parties are clear and agree with the contract, there should not be 

an issue towards the unfair contract terms used because both parties understand the terms stated and 

entered into a contract with free consent and applies consensus ad idem.  
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The judicial system interprets the terms of the contract based on the intention of the party or the 

understanding of the party to whom such terms were applied (Perillo, 2000). According to Rosenfeld 

(1985), there is a need for a model contract for an extensive interpretation of a contract to strengthen 

freedom of contract position, and it is very important nowadays because people are used to using online 

transactions. Charny (1991) opined that a contract term has to be interpreted by a set of rules of 

interpretation. Grene (1939) suggested that to test the intention of the parties to the contract, the court 

shall endeavour by employing extrinsic evidence of facts such as the contracting parties had in mind, to 

place himself in the position that can interpret the terms used in the meaning intended by them.  

 

 

DOCTRINE OF CONSIDERATION 

 

One of the developed theories in the common law is the doctrine of consideration. Consideration has 

numerous meanings, but in general, it refers to an agreed-upon promise to achieve or return (Gordon, 

1990). Consideration is a condition for a contract to be enforced and a legal obligation to the promisee 

in return for that promise (Kennedy, 2000). Consideration is required in a legal contract in which the 

parties negotiate and perform the obligations as stated in a contract. There is no contract until 

consideration is given, and no legal obligation exists without this element. The element of consideration 

cannot be waived as it is a requirement under contract law (Ashley, 1913). Consideration is an 

important rule because it helps to distinguish between promises and mere intention (Gordon, 1990). In 

the case of a bargaining transaction, the contracting parties are expected to enforce a promise and be 

liable for that promise (Koo, 2011). 

 

In the case of Carlill v. Carbolic Smoke Bal Co. [1893] 1 QB 256, the court held that sufficient 

consideration existed. In this case, the Carbolic Smoke Ball Co. has created a carbolic smoke ball to 

prevent influenza and diseases from being infected by the users. The company announced to reward 

£100 to any person who contracts the influenza, or any disease caused, after having used the ball three 

times daily for two weeks, according to the printed directions supplied with each ball. Mrs. Carlill 

bought the balls and used them as directed. However, after she used the ball, she contracted the flu and 

demanded compensation. The company refused the request thus Mrs. Carlill sued for the reward. 

Carbolic Smoke Ball Co argued that no binding agreement occurred. They claimed that they did not 

amount to a promise, although the words in the advertisement represented an intention. One of the 

arguments made was no consideration from Mrs. Carlill which the terms of the alleged contract would 

enable someone who purchased and used the balls to claim a reward. The court held that Mrs. Carlill 

had the right to the reward. Based on this case, sufficient consideration was given to the difficulty 

suffered by Mrs. Carlill while using the smokeball as directed by the company. Therefore, it is the 

liability of the company to ‘give something in return’ as elements of offer, acceptance, consideration, 

and intention to create legal relations are met. 

 

A promise can only be enforceable once the contracting parties fulfil the reciprocity requirement, often 

known as the ‘mutual principle’. It is important based on the moral and legal obligation to keep 

promises. Consideration, or the quid pro quo requirement, has been defined as the exchange element 

required for a contract to be enforceable as a bargain (Rosenfeld, 1985). The theory of consideration 

served its formal and practical purposes in different ways in the various contexts to which it was applied 

(Kennedy, 2000). An agreement must be given formally and supported by consideration to be 

enforceable (Lorenzen, 1919). The contract terms, on the other hand, must be presented and understood 

between the contracting parties, followed by legal consideration (Giancaspro, 2019).  

DOCTRINE OF GOOD FAITH 
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The theory of the utmost good faith, also known as ‘uberrimae fidei’ in Latin, is a legal doctrine of 

contracts that requires contracting parties to act honestly and not to deceive the information on which 

the agreement is based. Generally, English law does not acknowledge the principle of good faith, 

instead it depends on a specific principle to ensure fair dealing. However, according to Edwards (2009), 

the principles of good faith and unconscionability have started to be adopted into common law by 

courts. 

 

The doctrine of good faith does not only restrict immoral conduct but requires positive action 

(Hawthorne, 2008). The issue of good faith arises when such an agreement is insufficiently defined and 

intended for an unforeseen future (Burton, 1980). The dominant party in a contract believes that they 

drafted a contract with bona fide, i.e., they use appropriate terms of contract that establish equal rights 

and obligations of contracting parties. However, if the dominant party provides terms that are a 

preference to one-sided contracts, it will lead to an unfair agreement. With the use of today’s standard 

form contracts, the contract commonly disadvantages a weaker party. Therefore, the theory of good 

faith should imply a contract especially while drafting a contract reasonably, honestly, and certainty. 

 

However, the concept of good faith in negotiating a contract is seen as promoting inconsistency. 

Trakman and Sharma (2014) opined that there are challenges in measuring the concept of good faith due 

to no legal standards. The court may decide that a good faith bargaining agreement is enforceable based 

on the interpretation of the written agreement, including expressed terms regulating the negotiating 

process; a contextual manner by imposing reasonable standards of conduct of parties in compliance with 

the practices, the needs of the market, and the customs of trade (Trakman & Sharma, 2014). 

Furthermore, good faith is part of the intention of the parties, and not only benefits one party (D. 

Campbell, 2014). Hence, parties should be bound by good faith with the terms of a contract that are 

reasonably transparent and supported by good consideration (Trakman & Sharma, 2014). In the opinion 

of Edwards (2009), the concept of the doctrine of good faith can be applied to give effect to reasonable 

expectations related to execution of the contract terms. As believed by Dimatteo and Sacasas (1995), the 

duties of good faith should be included in all future contracts. 

 

In the case of Aseambankers Malaysia Bhd & Ors v. Shencourt Sdn Bhd & Anor [2014] 2 CLJ 773, 

Mohamad Ariff Yusof JCA, ruled, based on error, that an appeal should be allowed in respect of the 

duty of good faith and fair dealing with the application of correct law. 

 

Burton (1980) believes that the theory of good faith can be used to protect a weaker party in a contract 

against a dominant party. Collins (2014) opined that the concepts of good faith and fair dealing should 

be developed as a basis for contractual terms which should normally ensure a fair balance of burdens 

and benefits between the parties. However, developing agreements with good faith does not take place 

because of indefiniteness or lack of mutuality as well as the different ways of interpreting good faith. 

Hence, the doctrine of good faith seems to be a warrant for the use of judicial wisdom and is possibly 

unpredictable and inconsistent. The application of the doctrine of good faith and equality of bargaining 

power in the contract represents the level of freedom in contact.  
 

 

PRINCIPLE OF LAISSEZ-FAIRE 

 

Laissez-faire is from a French term that means “let you do” or “leave alone”. This theory was 

introduced during the Industrial Revolution and developed by Adam Smith in the eighteenth century 

(Gluck, 1979). Adam Smith coherently and strongly stated the doctrine of liberalism and exerted a 
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marked impact on subsequent liberalism (Bowen, 1936). Laissez-faire is an ideology in which the 

government is hands-off and has minimum interference in the commercial dealings of individuals and 

society. The theory allows contract law where the parties enter into a contract with freedom without any 

interference by the government. When the dominant party sets the terms and conditions of the contract, 

some of the terms used may be unfair, and the freedom of contract is not given to the weaker party 

based on the ‘take-it’ or ‘leave-it’ principle. According to Dowd (1996), most economists support the 

general concept of free trade for the most part but disagree that it extends to financial services. Bishop 

(1995) opined that the sellers and manufacturers support society by investing their capital for maximum 

profit; however, they harm society by establishing monopolies. 

 

J. Parish (1945) argued that Adam Smith’s theory was that a flexible economy, and so persisted as long 

as there was a highly flexible market and classical economics offered a fair and valid interpretation of 

the trade processes. Adam Smith’s claims against the Government’s unfair trade monopoly on the 

Colonists were so simple and persuasive. He rejected previous economic practices and promoted the 

abolition of structures detrimental to fair and free market systems (Goff, 1947). Laissez-faire doctrine 

implies a restriction on the role of the government towards individuals (Mayer, 1990). However, for 

most of the centuries, the laissez-faire theory that underpinned the classical contract model was in 

decline, with governmental interference in the market system becoming dominant (Nolan, 1996). Viner 

(1960) highlighted the primary concerns in dealing with economic issues, which are the economic 

behaviour and the seller’s intentions. The unencumbered practice of individual self-interest is essential 

in Adam Smith’s free-market system to achieve the common interest and to enforce procedural fairness 

(Rosenfeld, 1985). 

 

 

UTILITARIANISM THEORY 

 

The theory of utilitarianism was created by Jeremy Bentham and this theory is complementary to the 

theory of laissez-faire. Jeremy Bentham was a philosopher, economist, and legal reformer who 

developed modern utilitarianism. Utilitarianism, developed by Jeremy Bentham, is a moral and 

philosophical theory that assesses the rightness or wrongness of actions based on their outcomes or 

consequences. The indicator of right and wrong in the theory of Jeremy Bentham is “the greatest 

happiness for the greater number”. In his book titled “Introduction to Morals and Legislation”, Jeremy 

Bentham argued that the law is intended to acknowledge what is beneficial to people. Jeremy Bentham 

acknowledged contract freedom under laissez-faire as it contributes to the greater happiness of a larger 

number of people.  

 

Bentham’s utilitarianism is closely related to the laissez-faire economic theory, which promotes 

minimal government interference in the free market. Both philosophies emphasise individual freedom 

and decision-making based on the pursuit of personal or collective happiness. According to Rosenfeld 

(1985), utilitarianism does not give enough justification for the freedom of contract to demonstrate the 

terms that make the contract fair. Utilitarianism is improving the moral understanding of the relationship 

in which the expressed contract has become essential (Boldeman, 2007). Utilitarianism theory implies 

that if it results in the satisfaction of the largest number of people in a society, an action is acceptable, 

and this philosophy acknowledges that the act is morally right if it creates the best possible results in a 

specific circumstance.  

 

Utilitarian principles in contract law tend to explain how laws are designed to promote fairness, 

efficiency, and society’s well-being. In light of this, utilitarianism demonstrates that the government has 
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the right to interfere in contracts to improve the greater good or serve the public welfare. For example, 

when contracts are unequal to one party or harm society, the government has the power to interfere with 

the terms of the contract. This aligns with the utilitarian principle that government action is justified 

when it prevents harm or maximises societal benefits. Thus, utilitarianism supports the idea that 

contractual obligations should result in positive consequences for society as a whole. 

 

 

RELIANCE THEORY 

 

Jaffey (1998) argued that the doctrine of reliance, an agreement signifies the fulfilment of a contracting 

party’s obligation; yet, the party is under no obligation to perform the obligation and is not guaranteed 

to do so. This means the contracting parties must perform their obligations as stated in the contract, but, 

it does not guarantee the contracting parties will perform the obligation. The expected and reasonable 

reliance of the contract is required in the contract, in particular where the responsibility of the 

contracting parties is demanded. If the weaker party relies on the contract drafted by the dominant party 

and causes him to suffer a loss, the court will consider the reliance theory in this situation. Reliance 

theory, as discussed by Jaffey (1998), emphasises the expectation and trust that one party places in 

another to fulfil their contractual obligations. According to this doctrine, when parties enter into a 

contract, they are not necessarily guaranteed to perform their obligations, but the agreement creates a 

reasonable expectation that those obligations will be fulfilled. The essence of reliance theory is that 

contractual obligations are not just about legal formalities but also about the trust and belief that parties 

place in each other. If one party acts in reliance on the agreement, especially the weaker party in an 

unequal bargaining position, the law recognises that reliance as a key factor when considering 

contractual disputes. 

 

The reliance theory can provide expectation remedies if it is needed by the court (Gordon, 1990) and 

this theory is concerned with the promisee’s reliance on the contract enforceable between the parties. 

The simple agreement can rise to the level of an enforceable duty if the real test of reliance is used. 

Facts of actual reliance on the simple agreement would then support the case of a plaintiff, i.e., the 

weaker party in a contract. Dimatteo and Sacasas (1995) stated that courts have used the reliance 

principle to describe a liability determination in several simple agreements. According to Jaffey (1998), 

if one party has taken the necessary steps to bring the contractual terms to the other party’s notice and 

enter into the contract, the first party’s reliance on the other party’s intention to be bound by those terms 

will be considered reasonable. Therefore, based on the reliance theory, the law of the contract does not 

give effect to the duties or obligations assumed by the contract voluntarily but requires the application 

of general law to protect the rights of the parties directly (Jaffey, 1998). In this context, the reliance 

theory serves as a mechanism to ensure fairness when one party suffers due to their reliance on the 

promises made in a contract. It helps protect parties who, by relying on the agreement, find themselves 

at a disadvantage when the other party fails to meet their obligations. Courts may award reliance 

damages to restore the injured party to the position they should have held if they did not rely on the 

breached contract. Reliance theory emphasises the protection of contracting parties who suffer damages 

as a result of their reasonable reliance on the contract. Contract law provides a variety of approaches to 

protecting parties’ interests, particularly where one party relies on the other’s obligations. Therefore, 

this approach is useful for correcting power imbalances in contractual partnerships and ensuring that 

weaker parties are not unfairly harmed. 

 

CONCLUSION 
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A contract is an enforceable promise made between two or more parties, and when they agree to fulfil 

the promise, they agree to establish a contractual relationship. There are legal theories in contract law 

that highlight contractual responsibilities from the time the agreement is drafted until it is executed. 

Freedom of contract allows the parties the right to choose whether to enter into a contract or not, and it 

requires the parties to be obliged to the contracts they voluntarily entered into. Transparency and 

honesty offer a balance between the dominant and weaker parties in a contract, minimising bias in any 

agreement between the contracting parties. The theory of contract formation and interpretation is a 

significant factor for the contracting parties to understand the terms set out in the contract, whether fair 

or unfair, to the intention of the contracting parties and both have to be transparent on the terms agreed. 

Hence, the intention of the contracting parties must be in good faith, i.e., involved reasonableness, 

honesty, and certainty to avoid the abuse of power in the contract.  

 

The Doctrine of Consideration serves as a critical element in validating contracts, ensuring that a mutual 

exchange of value occurs. Under the doctrine of consideration, if one of the parties does not give 

consideration, the contract cannot be performed or enforced. This theory is important since it indicates 

that everyone benefits from the agreement. The Doctrine of Good Faith emphasises ethical standards in 

contract performance and execution, ensuring fairness and equity. The application of the theory of good 

faith and equality of bargaining power in the contract represents freedom in contact. It is observed that 

the principle of laissez-faire emphasises contract freedom by excluding unfair contract terms and 

limiting the role of government in market intervention. Hence, contract freedom is necessary in the 

principle of laissez-faire. According to utilitarianism theory, an action is acceptable if it results in the 

satisfaction of the greatest number of people in a society, and this theory recognises that the act is 

ethically correct if it produces the best possible consequences in a given situation. This theory 

empowers the government to intervene in contracts based on economic considerations. Based on the 

reliance theory, the law of the contract requires the application of general law to directly protect the 

parties’ rights. 

 

Legal theories are the foundation of contract law, guiding the creation, interpretation, and 

implementation of contractual agreements. In conclusion, legal theory is required to determine the 

fundamental reasons. The theories have the potential to transform society and address bias in the legal 

system. All in all, each of these theories brings unique advantages and safeguards to contracting parties, 

ensuring that contracts are formed, interpreted, and enforced fairly. From promoting autonomy and 

fairness (freedom of contract, consideration, and good faith), to ensuring societal benefit and protection 

of weaker parties (utilitarianism and reliance theory), these principles collectively form the foundation 

of a just and equitable contract law system. By understanding and applying these theories, contracting 

parties can better navigate their legal obligations and rights towards fostering trust and stability in 

contractual relationships. 
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